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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/Appellee,
Case No. 001403161
vs.
ROBERT BARNEY,

Priority No. 2

Defendant/ Appellant.

JURISDICTION OF THE UTAH COURT OF APPEALS
This Court has appellate jurisdiction in this matter pursuant to the provisions of
Utah Code Annotated § 78-2a-3(2)(e).

ISSUES PRESENTED AND STANDARDS OF REVIEW
1.

Whether the trial court erred in its conclusion that Johnson suffered pecuniary

damages as a result of Dean's joyriding conviction? This Court applies an abuse of
discretion standard when reviewing an order of restitution. State v. Dominguez, 1999 UT
App 343, %6, 992 P.2d 995. However, the trial court's interpretation of the restitution
statute is reviewed for correctness with no deference accorded to the lower court. State
v. Galli, 967 P.2d 930, 937 (Utah 1998).
This issue was preserved at a restitution hearing (R. 65).

CONTROLLING STATUTORY PROVISIONS
All relevant statutory and constitutional provisions are set forth in the Addenda.

STATEMENT OF THE CASE
A.

Nature of the Case
Robert Dean appeals from the restitution order of the Fourth District Court after

the entry of a plea to the charge of joyriding, a class A misdemeanor, and theft, a third
degree felony.
B.

Trial Court Proceedings and Disposition
Robert Dean was charged by information filed in Fourth District Court on or

about August 1, 2001, with theft, a second degree felony, and theft, a third degree
felony, in violation of Utah Code Annotated § 76-6-404 (R. 2).
On November 29, 2001, Dean entered a plea of guilty to joyriding, a class A
misdemeanor, and theft, a third degree felony. (R. 36, 64). At that time, Dean was
sentenced to concurrent terms of one year and 0-5 years in the Utah State Prison (R.
35).
On December 4, 2001, the State filed a request for a Restitution Hearing (R.
47). On January 24, 2002, a restitution hearing was held and Dean was ordered to pay
$577.75 in restitution (R. 54-55, 65).
On February 22, 2002, Dean filed a Notice of Appeal in Fourth District Court
challenging the order of restitution (R. 57).

STATEMENT OF RELEVANT FACTS
A.

Facts Surrounding the Underlying Offenses
On approximately May 31, 2001, Dean borrowed a Subaru vehicle from Seth

Johnson, and did not return the vehicle. On approximately June 5, 2001, it was
2

discovered that the Subaru had been taken to Boot's Motor in Provo. At Boot's Motor,
Dean took a Nissan Altima for a test drive. The Nissan was driven by Dean to Mexico
where it was stolen from him. (R. 64 at 5).
B.

Facts Surrounding the Issue of Restitution
On January 24, 2002, a restitution hearing was held before Judge Stott (R. 65).
Seth Johnson testified that he loaned his 1986 Subaru vehicle to Dean in

approximately June of 2001 (R. 65 at 5-6). When Dean failed to return the vehicle,
Johnson reported it missing a few days later and recovered it from the police a few
days after it was reported stolen (R. 65 at 6, 16).
Johnson testified that at the time he loaned the vehicle to Dean, "it was in
driving condition... it went forward. It stopped" (R. 65 at 7). Johnson also testified,
however, that the "Starter sometimes would be a little on the fritz" but that it would
start if you "g[a]ve it a second and a tap with a hammer" (R. 65 at 9). The car had
approximately 170,000 miles on it at the time of the joyriding (R. 65 at 10).
Johnson testified that when the vehicle was returned to him it was in the same
physical condition but a few days later "it started sounding weird, and then a couple
days later it died" (R. 65 at 7).
Johnson took the car to a mechanic and the repair bill totaled $1200.44 (R. 65 at
8). The starter was replaced (R. 65 at 11). The alternator was replaced (R. 65 at 1112). The spark plugs, which had been replaced six months previous by Johnson, were
replaced (R. 65 at 12). The wires to the distributor cap were replaced (R. 65 at 12).
The brake pads were replaced (R. 65 at 14). The battery was replaced (R. 65 at 13).
The fuel filter was replaced (R. 65 at 13). The water pump and antifreeze were
replaced (R. 65 at 14, 18).

The CV axle was replaced (R. 65 at 13-14). Johnson
3

testified that the CV joint was "starting to give out" before Dean borrowed the car (R.
65 at 17).
Approximately two weeks after the repairs were made, "the transmission blew
up on it" (R. 65 at 8).
Robert Dean testified that he had borrowed the car from Johnson on more than
one occasion (R. 65 at 20). Dean testified that car had problems with the brake pads,
starter and alternator (R. 65 at 20). During the joyriding incident, Dean drove the
vehicle around Provo for about a week and for fewer than 100 miles (R. 65 at 22).
At the close of the hearing, Dean was ordered to pay restitution in the amount of
$577.75 to Johnson. Dean was not ordered to pay the costs associated with
replacement of the starter, the alternator, the brake pads, the battery and cables, and
the two rotors (R. 65 at 27-28). Dean was ordered to pay the costs associated with the
replacement of the spark plugs, distributor cap and wires, fuel filter, water pump and
antifreeze, and the axle (CV) repair which totaled $577.75 (R. 65 at 29).
In making such a ruling, the trial court concluded that Dean "took the car and
retained it without permission during the time frame involved. He pled guilty to the
joyriding with intent to deprive the owner of the vehicle. During the course of keeping
that vehicle, he operated it without the... owner's permission. And it's reasonable,
based upon the testimony provided to believe that the need to repair and pay for the
parts that have been indicated as Mr. Dean's responsibility may be directly related to
the time frame of his use and the amount of his use" (R. 65 at 29-30).

SUMMARY OF ARGUMENT

4

Dean asserts that both the statutory language and prior case law require that the
defendant's criminal conduct must have a causal relationship to the damages allegedly
suffered by the victim. Dean also asserts that the trial court abused its discretion in
concluding that Dean's joyriding had a causal relationship to the need to repair the car
and to replace some car parts but not others. Accordingly, Dean asks that this Court
reverse the restitution order of the trial court.

ARGUMENT
POINT I
THE TRIAL COURT ERRED IN ITS CONCLUSION THAT
JOHNSON SUFFERED PECUNIARY DAMAGES AS A RESULT
OF DEAN'S JOYRIDING CONVICTION
Utah Code Annotated § 76-3-201 (4)(a)(i) specifies that "When a person is
convicted of criminal activity that has resulted in pecuniary damages, ... the court shall
order that the defendant make restitution" to the victim of the crime (emphasis added).
In other words, "where commission of the crime clearly establishes causality of the
injury or damages" then restitution must be ordered. State v. Robinson, 860 P.2d 979,
983 (Utah App. 1993), cert, denied, 878 P.2d 1154 (Utah 1994). In addition, the
admitted criminal conduct must bear a "sufficient nexus" to the damages suffered by the
victim before a court may order restitution. State v. Martinez, 2002 UT App 207
(unpublished memorandum decision) (quoting State v. Watson, 1999 UT App 273, f f
3-5, 987 P.2d 1289). Pecuniary damages are defined as "all special damages, but not
general damages, which a person could recover against the defendant in a civil action
arising out of the facts or events constituting the defendant's criminal activities." Utah
Code Annotated § 76-3-201(l)(c).
5

Dean asserts that both the statutory language and prior case law require that the
defendant's criminal conduct must have a causal relationship to the damages allegedly
suffered by the victim. Dean also asserts that the trial court abused its discretion in
concluding that Dean's joyriding had a causal relationship to the need to repair the car
and to replace some car parts but not others.
At the close of the restitution hearing, Dean was ordered to pay restitution in the
amount of $577.75 to Johnson. Dean was not ordered to pay the costs associated with
replacement of the starter, the alternator, the brake pads, the battery and cables, and
the two rotors (R. 65 at 27-28). Dean was ordered to pay the costs associated with the
replacement of the spark plugs, distributor cap and wires, fuel filter, water pump and
antifreeze, and the axle (CV) repair which totaled $577.75 (R. 65 at 29).
In making such a ruling, the trial court concluded that Dean "took the car and
retained it without permission during the time frame involved. He pled guilty to the
joyriding with intent to deprive the owner of the vehicle. During the course of keeping
that vehicle, he operated it without the... owner's permission. And it's reasonable,
based upon the testimony provided to believe that the need to repair and pay for the
parts that have been indicated as Mr. Dean's responsibility may be directly related to
the time frame of his use and the amount of his use" (R. 65 at 29-30).
Dean admitted to joyriding and to driving Johnson's Subaru around Provo for
approximately five days and for fewer than 100 miles (R. 65 at 22). However, the
Subaru was a 1986 vehicle that had approximately 170,000 miles on its odometer (R.
65 at 10).. By the victim's own admission, the alternator and starter had problems and
the starter sometimes had to be hit with a hammer to get the vehicle to start (R. 65 at
9). Johnson also admitted that the CV axle joint was "starting to give out" before
6

Dean borrowed the car (R. 65 at 17). In addition, Dean testified that he had borrowed
the car from Johnson on more than one occasion and that the car had problems with the
starter, alternator and brake pads which he had discussed with Johnson (R. 65 at 20).
Dean asserts that the trial court abused its discretion in ordering arbitrarily
ordering him to pay the costs of repair on some of the car parts without first
establishing a causal relationship between his joyriding and the need to replace/repair
these specific car parts. See Robinson, 860 P.2d at 983 (requiring that commission of
crime must clearly establish causality of pecuniary damages suffered by victim). Dean
was ordered to pay the costs associated with the replacement of the spark plugs,
distributor cap and wires, fuel filter, water pump and antifreeze, and the axle (CV)
repair which totaled $577.75 (R. 65 at 29).
However, there was no evidence introduced at the hearing which clearly
establishes a causal relationship between Dean's driving the vehicle around Provo for
approximately five days and the need to replace the spark plugs, distributor cap, fuel
filter, water pump and anti-freeze and CV joint/axle. Dean asserts that the cause of
these repairs is time coupled with the age of the vehicle and the total miles traveled by
the vehicle. In fact, the victim himself indicated that the CV joint/axle was starting to
fail before Dean borrowed the car.
Accordingly, Dean asks that this Court conclude that the trial court abused its
discretion in finding a direct causal relationship between the "time frame of [Dean's]
use [of the car] and the amount of his use" with "the need to repair and pay for the
parts" for which Dean was ordered to pay.

7

CONCLUSION AND PRECISE RELIEF SOUGHT
For the foregoing reasons, Dean asks that this Court reverse the trial court's
order of restitution.
RESPECTFULLY SUBMITTED this 6th day of August, 2002.

largaret P/Lindsay
Counsel for Appellant

CERTIFICATE OF MAILING
I hereby certify that I delivered two (2) true and correct copies of the foregoing
Brief Of Appellant to the Appeals Division, Utah Attorney General, 160 East 300
South, Sixth Floor, P.O. Box 140854, Salt Lake City, UT 84114, this 6th day of
August, 2002.
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ADDENDA
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76-3-105

U T A H CRIMINAL CODE

(b) Class B misdemeanors;
(c) Class C misdemeanors.
(2) An offense designated a misdemeanor, either in this
code or in another law, without specification as to punishment
or category, is a class B misdemeanor.
1973
76-3-105. Infractions.
(1) Infractions are not classified.
(2) Any offense which is an infraction within this code is
expressly designated and any offense defined outside this code
which is not designated as a felony or misdemeanor and for
which no penalty is specified is an infraction.
1973
PART 2
SENTENCING
76-3-201. Definitions — Sentences or combination of
sentences allowed — Civil penalties — Restitution — Hearing.
(1) As used in this section:
(a) "Conviction" includes a:
(i) judgment of guilt; and
(ii) plea of guilty.
(b) "Criminal activities" means any offense of which the
defendant is convicted or any other criminal conduct for
which the defendant admits responsibility to the sentencing court with or without an admission of committing the
criminal conduct.
(c) "Pecuniary damages" means all special damages,
but not general damages, which a person could recover
against the defendant in a civil action arising out of the
facts or events constituting the defendant's criminal activities and includes the money equivalent of property
taken, destroyed, broken, or otherwise harmed, and losses
including earnings and medical expenses.
(d) "Restitution" means full, partial, or nominal payment for pecuniary damages to a victim, including the
accrual of interest from the time of sentencing, insured
damages, and payment for expenses to a governmental
entity for extradition or transportation and as further
defined in Subsection (4)(c).
(e) (i) "Victim" means any person who the court determines has suffered pecuniary damages as a result of
the defendants criminal activities.
(ii) "Victim" does not include any coparticipant in
the defendant's criminal activities.
(2) Within the limits prescribed by this chapter, a court may
sentence a person convicted of an offense to any one of the
following sentences or combination of them:
(a) to pay a fine;
(b) to removal or disqualification from public or private
office;
uuiu;,
(c) to probation unless otherwise specifically provided
by law;
(d) to imprisonment;
(e) on or after April 27, 1992, to life in prison without
parole; or
(f) to death.
(3) (a) This chapter does not deprive a court of authority
conferred by law to:
(i) forfeit property;
(ii) dissolve a corporation;
(iii) suspend or cancel a license;
(iv) permit removal of a person from office;
(v) cite for contempt; or
(vi) impose any other civil penalty,
(b) A civil penalty may be included in a sentence.
(4) (a) (i) When a person is convicted of criminal activity
that has resulted in pecuniary damages, in addition
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1

Provo. Utah: January 24. 2002

2
3

2

THE COURT: On the record concerning the case of

THE CLERK: You do solemnly swear that the testimony

i

PROCEEDINGS

] 3

I

th e truth , the whole truth and nothing but the truth, so help

j

4

State of Utah versus Robert Joseph Dean. Record will shew

4

5

that Mr. Dean is present with his attorney. Counsel for the

5

THE WITNESS: 1 do.

6

State is present.

6

THE COURT: Have a seat right up here, will you,

7

Counse , are you ready to proceed with the case?

7

' MR. TAYLOR: Yes. Judge.

8
9

MR. ELDRIDGE: Yes. Your Honor.

9

Could we have Mr. Dean's arm undone so he could take

10

11

you

God ?

pl<5asef sir.

j
i

"8

10

notes if he wants to?

DIRECT EXAMINATION
BY MR TAYLOR'

11

Q-

Would yzu state ycur *'_;: name, please <W

A.

Donald Seth Johnson.
And where do you live, Mr. Johnson?

12

THE COURT: Are you right- or left-handed, sir?

12

13

THE DEFENDANT: Right, sir.

13

Q.

14

THE COURT: You may.

' 14

A.

1287 East Center, Spnngville, Utah.

15

The purpose of this hearing is to resolve the

15

Q.

Do you know Robert Dean?
Yes, 1 do.

16

A.

17

You may go ahead, Mr. Taylor.

17

Q.

Is he here in the courtroom today?

18

MR. TAYLOR: State calls Seth Johnson.

18

A.

Yes.

16

question of restitution.

THE COURT: Mr. Johnson, would you step forward in

!

|

19

Q.

Where is he sitting? At the defendant's table?

front of the clerk, please. Raise your right hand and take

20

A.

Yeah.

21

the oath.

21

Q-

Did you let him borrow your vehicle?

22

A.

Yes, 1 did.

23

Q-

Do you recall what date that was?

24

A.

1 don't. 1 don't remember. It was during the

DONALD SETH JOHNSON

22

Called by the Plaintiff, having been duly

23
24

Sworn, was examined and testified as follows:

25

25

1

Q~

2

about right?

3
4
5
6

A.

ITT said it was on or about June 2, would that sound

i

j

summer

of condition was it in?
A.

It was in driving condition. I mean, it went

forward. It stopped.

Probably because 1 reported it stolen June •• 1 can't

remember. It was the beginning of the month.
Q.

^zrrscr
j

20

19

And do you recall what day of the week it was that

you reported it stolen?

Q.

Did you use the vehicle as a personal vehicle at all?

A.

Uh-huh.

Q.

And did you drive places with it?

7

A.

It was either •• when 1 reported it stolen?

A.

Yeah. I mean, it's been down to St. George and back.

8

Q.

Yes.

Q.

And when you got the vehicle back, what condition was

9

A.

It was on a Saturday when 1 reported it stolen.

10

Q.

And do you recall what day you let Mr. Dean borrow

11

the vehicle?

12

A.

It was on a Thursday or Friday.

Q.

Was the body in the same condition? Was there any

13

Q.

So a couple of days after that?

A.

Yeah.

14

A.

Yes.

Q.

•• dents or anything?

15

Q.

And when was the vehicle finally recovered? When did

A.

There weren't any other dents than what was already

16

A.

Other than messy, it was - it started

sounding

weird, and then a couple of days later it died on me.

there.
Q.

17

A.

When did 1 get it back?

18

Q.

Yes.

19

A.

1 got it probably the 7th or something because they

20

it in?

you get it back?

At some point, did you have to take the vehicle to a

repair shop?

held it for a few days. Whatever they do police-wise.

A.

Yeah.

Q.

Let me ask you this: When did you pick it up from

the impound lot?

And what kind of vehicle is it?

21

Q.

22

A.

Subaru GL 10.

23

Q.

What year is it?

happened. They fingerprinted it. I can't remember the exacr

24

A.

'86.

date, but it was ••

25

Q.

And when you let Mr. Dean take the vehicle, what kind

•

j

|

yo u are about to give in the case now before the Court will be

A.

Q.

It was a couple of days after everything had

What day of the week was it, if you recall?

CERTIFIED TRANSCRIPT

11
2

A.

It was probably Wednesday or Thursday.

Q.

And when you took it from the impound lot, when did

then it was taken in June.

1

Q.

3

A.

4

Did you ever have any problems with the veh.ce while

you owned it?

it stop running?

A.

Two days afterwards right in front of my house.

Starter sometimes would be a little on the fritz.

5

Q.

And you took it to a garage to have it worked on?

but. I mean, it would start up. Just give it a second and a

6

A.

Yes.

tap with a hammer.

7

MR. TAYLOR: May 1 approach the witness, Judge?

Q.

But did it run okay?

8

THE COURT: Yes, sir.

A.

Yeah, it ran fine, i mean, I took it to work.

Q.

And when you picked it up from the impound let.

Q.

9

(By MR. TAYLOR) What have 1 handed you?

tapping the starter didn't fix the problem?

10

A.

It's the receipt from the mechanic.

11 j

Q-

And was that the work on your Subaru vehicle?

A.

Not afterwards, no.

12 !

A.

Yeah. This was everything on it.

Q.

And to replace the transmission, how much did that

13

Q.

Let me ask"you this: What's the total amount of work

cost?

with regards to parts and labor?

14
15

A.

$1200.44.

16

Q.

Did you pay that amount?

17

A.

My parents did.

Q.

After you paid that amount, was your car back in the

18

A.

20

I really didn't look. I just wanted to get rid of

Q.

So you didn't •-

A.

It broke down. The next morning I went to the sank,

it-

j

and I bought the next car.

same working order?

19

A.

It was in the same working condition for about two

Q.

And that was a LeSabre: is that correct7

A.

Yes.

weeks. Then the transmission blew up on it.

21
22

Q.

23

i

24

!

25

1
2
3
4

A

-

QA.

And do you recall how many miles are on this vehicle?
CROSS-EXAMINATION

1 don't.
!

How long have you owned the vehicle?

B Y M R . ELDRIDGE:

1

1 had it for about a year. Bought it in October, and

Q.

No.

Q.

Have you ever been convicted of giving false

information to a police officer?

3

Q.

4

is that right?

5

A.

(Shaking head.)

5

A.

Q-

Have you ever been convicted of a theft?

6

Q.

7

THE COURT: Your answer to the last question?

7

8

THE WITNESS: I've sorry.

8

Q.

(By MR. ELDRIDGE) Have you ever been convicted of

I

THE COURT: Yes, sir.

2

A.

,

Mr. Johnson, if 1 could ask you a few preliminary

MRrELDRIDGE: May 1 approach, Your Honor?

1 1

questions:" Have you ever been convicted of a forgery?

6

9

'

MR. TAYLOR: Nothing further for Mr. Johns:-

(By MR. ELDRIDGE) So you had the starter replaced;

Yes.
You had previously had problems with the starter,

correct?
A.

9

Q.

1
Yes.
So you're not alleging that Mr. Dean did something to

10

the starter?

11

A.

No, 1 haven't.

11

A.

No.

12

Q.

Any sort of theft?

12

Q.

Do you know if the alternator had ever been replaced

13

A.

No.

13

in that car?

Q.

Before this car was given to Mr. Dean, was it in good

14

A.

15

Q.

Did you ever replace an alternator before?

16

A.

Not on that vehicle, no.

Q.

Do you know how many miles the car had on it when you

10 giving false information

14
15

to a police officer?

working order except you had to pound on the starter with

16

A.

17

thing.

That was every so often. 1 mean, every car has its

17

18

Q.

And you don't know how many miles it had on it?

19

A.

1 don't. It was an '86 so ••

20
!
21 i

Q
'
A.

22

Q.

| 18
19

Do you have an approximate guess?

20

1 don't. 1 haven't had that vehicle for a long time.

21

Would it have been more than 100,000 miles?

22

1 don't know.

purchased it?
A.

1 don't. It was •• 1 had i f for about eight months.

Wear and tear of a teenager.
Q.

What is it that you think Mr. Dean did to the

alternator to cause it to need to be replaced?

23

A.

Yeah.

23

24

Q-

Would it have been more than 200,000 miles?

24

work. That's what they told me to fix, and that's what was

25

A.

1 think it was at 170.

25

fixed on it.

10

A.

All 1 know is, when 1 got my car back, it didn't

11

]

1
2
3
4

i

Q

Alternators wear ouToccasionally, right?

1

A.

Uh-huh.

A.

Yeah.

2

Q.

You think Mr. Dean wore out your brake pads?

Q.

My experience has been :~at alternators wear out

A.

1 don't know. 1 wasn't there the couple of days he

'

3

somewr ere in the neighborhood of £0.000 to 100,000 miles.

4

"

"~

1

had it. 1 don't know.

5

Is that consistent with your eoerience?

6

A.

Sounds about right.

6

Had you ever put a new battery in that car?

7

Q.

You got some spark plugs replaced; is that right?

7

A.

It was new when ! got it. It was a new battery

8

A.

Uh-huh.

8

Q.

And the people whc did the repair on you' z = ' la " •

Q.

Had you ever replaced ;r.e spark plugs in the eight

9

9
10

j 5

months that you had owned the vemcle?

Q.

You had a battery replaced.

needed to have a new cattery?

10

A.

Uh-huh.

A.

Yeah. Once.

11

Q.

Did they say what caused the battery --

12

Q.

And when did that happen?

12

A.

No. 1 just told them to fix it. Whatever's wrong

13

A.

It was in the winter before it was •*• it was January,

13

14

February.

11

|

with it, fix it.

14

Q.

The fuel filter, had that replaced as well?

1

15

Q.

So six months before?

15

A.

Yes.

16

A.

Yeah.

16

Q.

Did anybody ever tell you what caused the fuel filter

17

Q.

The wire set, is that asscc.ated with the spark

17

18

plugs?

18

A.

Pretty much just time with the fuel filter.

19

A.

It's probably the distributor cap wires.

19

Q.

How about the CV axle, did the mechanic tell you why

to need to be replaced?

20

Q.

So they did some work on the distributor cap?

20

that needed to be replaced or what may have caused it to wear

21

A.

The wires were replaced. You usually do that when

21

out?

22
23
24
25

you repl ace the spark plugs.

22

Q.

Did you have that done back in January?

23

A.

Yeah.

24

Q.

Brake pads replaced?

25

A.

When you turn the corner when the CV axle is broken.

there's a clicking sound.
Q.

Did the mechanic tell you what may have caused damage

to the CV axle?

12

1

A.

Huh-hu.

2

Q.

Is that another thing that just may happen with time?

A.

3
4

13

I 1 j

A.

No. 1 just wanted it fixed.

2

Q.

He never told you, never offered you any opinions?

Well, they shouldn't go out, you know, all of a

3

A.

No. 1 said, Go through it and fix it all.

sudden. Usually you hear it before. It starts knocking.

4

Q.

And you had initially allowed Mr. Dean to borrow your

car, correct?

5

Q.

Water pump, you had that replaced?

5

6

A.

Yeah.

6

A.

Yes.

7

Q.

Did the mechanic tell you why that needed to be

7

Q.

With the understanding that he would return it in a

8
9

replacec or what caused the damage to that?
A.

8

He just said that it needed to be replaced.

9

10

Everything that's on there, he said that is what needs to be

10

11

done.

11

couple of days?
A.

1 think the last conversation we had was that he

would bring it back in the morning.
Q.

And you didn't get it back in the morning; you got it

back a week or so later?

12

Q-

Antifreeze. Did he drain the radiator?

12

13

A.

1 don't think so. 1 didn't tell him to flush the

13

A.

Yeah.

14

Q.

As 1 recall, it was parked on the street for a while;

14
15
16

radiator

Q-

So you're not saying that that's something that

15

Mr. Dean ought to be responsible for?

is that right?

16

A.

Uh-huh.

17

A.

No.

17

Q.

Do you know how long it sat on the street?

18

Q-

Which brake pads needed to be replaced, front or

18

A.

A good month. Maybe longer.

Q.

How long it sat on the street after Mr. Dean had

19

19

back?

20

A.

1 don't know. If it says it on there, then -•

20

21

Q.

It doesn't. It just says brake pads.

21

A.

Either all four of them or •- ,t usually says front

22
23
24
25

|

! 22

or back.

Q.

Did you ever ask the mechanic why some of these

things may have broken down or needed to be replaced?

taken it from you but before ycu got it back.
A.

Back m working c o r c : : o n or just bacK ir.tj ' v ;

possession?

23

Q.

Back into your possession.

24

A.

1 don't know.

25

Q.

It spent a couple of days in police custody, right?

14

CERTIFIED TRANSCRIPT

15

A.

Yeah.

1

MR. TAYLOR: Where the car"wasTaken?

Q.

So it probably didn't spend any more time than five

2

THE COURT: Yes.

3

MR. TAYLOR: I'm not sure.
THE COURT: Do you know?

days sitting on the street; is that right?
A.

Probably not.

4

Q.

And then it spent a couple of days in police custody?

5

A.

Spent like a day-and-a-half, two days.

6

And you were able to drive it away from police

7

THE COURT: Right.

8

THE WITNESS: 1 don't know.

• Q.

custody, correct?

|

THE WITNESS: Where the car was taken when I didn't
have it?

MR. TAYLOR: Judge, can 1 just ask a couple of

A.

After, yeah, we got keys for it.

9

Q.

When did you first notice these problems?

10

A.

Noticed the problem?

11

THE COURT: Sure.

Q.

Yes.

12

MR. TAYLOR: State would, first of all. offer this

follow-up questions?

|

into evidence.

A.

Just driving it. As soon as I got in it, it was ••

13

Q.

What did you notice?

14

A.

Like the acceleration was shot. There was a leak

15

MR. ELDRIDGE: No, Your Honor.

somewhere in the exhaust. Just the feel of the car was

16

THE COURT: I'll receive it. T h a n k , o u .

different. You can tell when it's your car when it doesn't

17

sound right.

18

MR. ELDRIDGE: I think those are all the questions

|

J

THE COURT: Any objection, Mr. Eicndge?
|
j

(Plaintiff's Exhibit No. 1

|

Was received into evidence.)

19

I've got.

REDIRECT EXAMINATION

20
THE COURT: Was there exhaust repair work done on it?

21

THE WITNESS: No. We never got through with the

22

exhaust before I got rid of it.
THE COURT: I would like to know where the car was
taken and used.

'

BY MR. TAYLOR:
Q.

When you were driving the vehicle, did you hear any

23

of these strange noises or the knocking with regards to the CV

24

joint?

25

A.

It was starting to give out. But when 1 got it back,

16

17

it was obvious.

MR. TAYLOR: Judge, there were two vehicles involved

Q.

So you had heard something, but -

in this. We had notified the insurance company about this

A.

Yeah, I heard something.

hearing. Apparently, they've chosen not to show up today.

Q.

And do you know whether or not when you replace the

THE COURT: Any other evidence from the State?

water pump you have to put antifreeze back in? Are you aware

MR. TAYLOR: No. I believe that will be it, Judge.

of that?

THE COURT: Mr. Eldridge, do you have evidence you

A.

Yeah.

Q.

So when you change a water pump, you have to put

antifreeze back in?
A.

Obviously, yeah.

Q.

And other than the starter, once again, did you have

want to put on?
MR. ELDRIDGE: Mr. Dean would like to offer some
testimony.
THE COURT: Come forward, raise your hand and be
sworn, please.

any problems with this vehicle before you gave it to Mr. Dean?
A.

Other than the starter, it drove.

Q.

And where did you drive it? You drove it to St.

ROBERT JOSEPH DEAN
Called by the Defendant, having been duly
Sworn, was examined and testified as follows:

George, you said?
A.

Yeah, I've driven it to St. George. I mean, when I

THE CLERK: You do solemnly swear that the testimony
you are about to give in the case now before the Court will be

was working construction, I was driving up to Salt Lake once,

the truth, the whole truth and nothing but the truth, so help

twice, three times a week.

you God?

Q.

Never gave you any problems?

THE WITNESS: Yes, I do.

A.

(Shaking head.)

THE COURT: Have a seat right up there, please.

MR. TAYLOR: Thank you.
THE COURT: Anything else, Mr. Eldridge?
MR. ELDRIDGE: No, I don't think I have anything
further.

DIRECT EXAMINATION
BY MR. ELDRIDGE:
Q.

THE COURT: You may step down, sir.

Mr. Dean, would you state your name for the record,

please.

19

1

A.

Robert Joseph Dean.

1

A.

Yes.

2

Q.

Mr. Dean, you know Mr. Johnson, right?

2

Q.

What was the nature of that conversation?

3

A.

Yes, 1 do.

3

A.

Just if 1 could help him out. 1 wouic. if 1 couic

Q-

And he had a car: is that correct?

4

A

Q-

Yes. he did.

5

Did you ever borrow that car from him?

6

some th •r.gs fived on it. that you mignt do :~e .vor'*: : : ~ - - f - ^ n g

A.

Yes, 1 did.

7

like that ?

Q.

Did you borrow that car from him on more than one

8

A.

Yes.

9

Q-

Did you ever do any work on that car?

4 !
5 1
6

i

7
8

1

get the r•p.oney.

;

S'C 701. tWO t a i l e d 3bO'.; r l"-'*'^-0 <•"- " •
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a

occasion?

10

A.

Yes. 1 did.

10

A.

1 did buy a brake pad for it through Checker A^to.

11

Q-

Are you familiar with that car?

11

Q.

Was it replaced?

12

A.

Yes.

12

A.

1 never got the money to go take it to a shop to have

13

Q-

Did you ever have any discussions with Mr. Johnson

13

14

about t hat car?

15
16
17

Yes, 1 have.

Q.

What kind of discussions did you have with

15

A.

The brakes were going out. the brake pads. The

A.

Yeah.

Q.

And he gave you permission to drive that car?

18

A.

Yes, he did.

Q.

And what were the terms of the agreement to take the

A.

Just bring it back later or call him.

Q.

So the intention was that you would bring it back

alternator •- when you started it, you had to hit it with a

19

20

hammer to start it. There was a lot of problems with that

20

21

car.

21

23
24
25 ;

Q.

Did you have to hit the alternator or the starter?

22

A.

The starter, not the alternator.

23

Q.

Did you ever talk to Mr. Johnson about doing some

24

work or) that car?

The day that Mr. Johnson loaned you that car when

17

19

22

Q.

this incident happened, do you recall that?

16

Mr. Johnson about that car?

18

the shop put it on there.

14

A.

25

1

Q-

After you borrowed it, you called him?

A.

Yeah. Like that night. Like in the afternoon or

within a day or so?
A.

Yeah. 1 called him just to ask him if he wanted his

car bact-

21

CROSS-EXAMINATION

1 1
2

3

someth ng. Early afternoon. Then 1 called him that night.

3

Q.

Mr. Dean, why are you in prison?

He was in the process of moving back to Springville from Orem

4

A.

For stealing vehicles, a high-speed chase, check

5

so he said to call him later. But 1 don't know his parents'

5

6

number

6

7

Q-

Where did you drive that car to?

7

8

Q-

So you steal things and you forge things; is that
1

correct"

A.

Just around Provo.

8

A.

Yeah.

Q-

How long was that car in your possession?

9

Q-

And you have a reckless driving charge on your --

10

A.

For about a week.

10

A.

Yes. That was during the high-speed chase.

11

Q.

During that time, you drove around Provo?

11

Q-

12

A.

Yeah.

12

Q.

Do you have any idea how many miles you might have

13

So you also drive fast?
THE COURT: He must. He had a high-speed chase,

right?

14

put on that car?

J

forgery, and two more stolen vehicles.

9

13

1

BY MR. TAYLOR:

4

14

1

car?

20

2

MR. TAYLOR: Profundity is one of my virtues.
(By MR. TAYLOR) When you borrowed the car from

15

A.

Not more than a hundred.

15

16

Q.

You probably drove it for less than a hundred miles?

16

Mr. Johnson, did you have any intention of purchasing that

17

A.

Yeah.

17

vehicle?

18

Q-

Just short drives here and there?

18

A.

No. We never talked about purchasing it.

19

A.

Yeah.

19

Q.

So as far as you're concerned, you really didn't have

Did you ever do anything mechanically to that car

20

any intention of taking care of this vehicle on a long-term

21

basis; is that correct?

20
21

Q.

while it was in your possession?

Q.

|

No.

22

A.

No.

23

MR. ELDRIDGE: Those are all the questions I've got.

23

Q.

And when you were driving the vehicle -• you drove it

24

THE COURT: Mr. Taylor?

24

22

A.

25

25

for a week •• did you have any problems driving it?
A.

Yes.

23

22

CERTIFIED

i

TRANSCRIPT

1

Q]

You talked about brake pads. Is that it?

1

2

A.

Brake pad was off, one of the brake pads. 1 think it

the testimony of Mr. Johnson, the starter sounded like it was

3

was the front passenger side brake pad. The starter, you have

4

to get out and hit it to start the vehicle.

5

Q.

6

Were you with someone else when you were driving this

7

was fixed on that vehicle was attributed to Mr. Dean. With
probably going. Mr. Dean had purchased a brake pad before.
I'll even take him at his word for that, that maybe a brake
pad was going.

But it still started, and you drove it for a week.

What we have here is an individual who takes a car in
good working order, for the most part, for a week. The owner

vehicle?

8

A.

Yes. 1 was.

gets the vehicle back, and then he's stuck with this bill to

9

Q.

How do you estimate that you put on about a hundred

get his car working again.

Less than •• no more than a hundred miles. It was

and said. I don't know what's wrong with my car, but can you

10
11
12
13
14
15

Now, what Mr. Johnson did is. he took it to the shop

miles?
A.

fix it? That's what they did. And this is the bill here. I

just around Provo to friends' houses.
Q.

think that the State would concede that the starter would not

Other than the starter, everything, for the most

be part of it and that the brake pads would not be part of it

part, worked okay?
A.

But the labor and tne other items Judge that trie s~c:. ' a:: "

Well, 1 mean, there was a clicking sound before 1

16

even got it. 1 don't know what it is. CV joint or whatever.

put into the car • ! tr.ink wnen an individual t3hes a :3 r ana

17

And that was even before 1 got it. So the car had a lot of

keeps it that he's got to be responsible if he doesn t return •

18

problems before 1 even got it from him.

it in the same condition. The car wasn't in the same
condition. It had to be fixed.

19

MR. TAYLOR: That's all, Judge.

20

THE COURT: You may step down, sir.

21

Any other evidence, Mr. Eldridge?

22

MR. ELDRIDGE: No, Your Honor. That's all.

|

drove it we have no idea. He had no intention of buying this

23

THE COURT: Counsel want to be heard?

[

car, and he kept this car. He could have been rodding this

24

MR. TAYLOR: Yes, Judge.

thing all around, which even for a week, with an old vehicle

25

1 don't think the State can say that everything that

like that, could have caused substantial wear as far as the

And whether or not he drove it a hundred miles -•
that's going to be his testimony •• the manner in which he

24

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

running of this vehicle.

25

time and wear on a car.

The State would ask that the Court at least give

To order Mr. Dean to pay restitution for those items

Mr. Johnson something with regards to this because he's the

really isn't the kind of thing that's contemplated by the

victim here. He's the individual who's out. Mr. Dean got the

restitution statute. I don't think there's enough of a nexus

benefit of the vehicle. We think that he needs to at least

between what Mr. Johnson says was the condition of his car ana

pay for something to try and make Mr. Johnson as whole as

the criminal conduct which Mr Dean pled guilty tc

possible.

no indication that Mr. Dean sabotaged that car. that he did

T

'nere"«;

THE COURT: Mr. Eldridge?

anything to that car, that he fried the battery or the

MR. ELDRIDGE: Judge, Mr. Dean in this case pled

alternator or whatever. I'm not a mechanic. I don't know

guilty with respect to the vehicle in question today, pled

what can cause those problems. But there's just no real

guilty to a joyriding charge. I think that the restitution

evidence here to base a restitution order on for those routine

statute indicates that in order to be held responsible for

car repairs.

restitution that the claimed restitution has to be the direct

Your Honor, Mr. Dean has admitted his guilt as to the

result of the criminal activity. Your Honor, I don't think

crimes he's committed. He's paying for those crimes right now

that there has been evidence here to suggest that anything

in prison. I think it's a little far-reaching to have him pay

that Mr. Dean did caused these problems.

for these car repairs. I just ask you to not assess him

Basically, what Mr. Johnson says is, before the car

restitution for these routine car repairs.

was given to Mr. Dean, it was working. After he got it back,

MR. TAYLOR: Nothing further, Judge.

it wasn't working. Other than that, there's no indication

THE COURT: Thank you.

that Mr. Dean caused the problems. In fact, some of the

From the testimony provided, the evidence establishes

problems were preexisting. The starter. The car has 170,000

the following: Mr. Dean is responsible for some of the

miles on it. It's an '86. It's not a new car. Old cars with

repairs that needed to be accomplished on the vehicle to make

that many miles on it tend to have problems. I don't think

it operative again.

that's something that you can say Mr. Dean caused. I think

From Exhibit No. 1, I am excluding the following,

all the things on that invoice are things that happen with

which Mr. Dean is not responsible to pay for. which includes

26

27

parts and labor: I am excluding the starter, 110.21; I am

exhibit, Mr. Eldridge, spark plugs at 17.36, the one wire set

excluding the alternator, 124.94; I am excluding brake pads.

for the corresponding amount on the exhibit, one distributor

$30; I am excluding two rotors, 139.54; I am excluding the

cap for the amount on the exhibit, the other cost with respect

battery, $65; battery cables, $3; I am excluding labor

to the distributor cap, 3.50. The fuel filter he is

associated with those in the amount of $150.

responsible for. The axle repair he is responsible for. the

I am assessing restitution for the difference between

amount on the exhibit. Water pump he's responsible for, the

the total of those figures, subtracting that from the

amount on the exhibit. And the one half gallon of antifreeze

$1200.44.

he's responsible for. " h e n he is responsible for the $50
laoor for the plugs, wires, caps, and rotor. He is

What does the total come to. those excluded?
MR. TAYLOR: I don't have a calculator.

responsible for the $75 labor on the axle and the $125 labor

THE COURT: Add them up by hand.

on the pump. Plus the tax. All of those items, with the

MR. ELDRIDGE: The labor associated with those items

corresponding amounts for repair, labor and parts, total
$577.75.

as well?
THE COURT:

Here.

The difference between 577.75 and 1200.44 Mr. Johnsorj

MR. TAYLOR: The excluding amount would be 622.69.
The total bill is how much?

is responsible to pay.
MR. ELDRIDGE: Judge, if I could ask the Court to

THE COURT: 1200.44.

make a finding as to the connection between the damage to

577.75, right?

those items and the offense that he pled guilty to.

MR. TAYLOR: 577.75.

THE COURT: My finding is that the defendant took the
car and retained it without permission during the time frame

THE COURT: That is the amount that Mr. Dean is
responsible for for reimbursement restitution to Mr. Johnson.

involved. He pled guilty to the joyriding with intent to

MR. ELDRIDGE: Can I just ask, for the record, what

deprive the owner of the vehicle. During the course of

items he's being held responsible for? You said what's

keeping that vehicle, he operated it without the authority of

excluded, but I don't have the receipt in front of me.

the owner's permission. And it's reasonable, based upon the

THE COURT: He is responsible for, if you look at the
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for the parts that have been indicated as Mr. Dean's
responsibility may be directly related to the time frame of
his use and the amount of his use. The others that were
excluded are not consistent with the testimony that would
require Mr. Dean to have to pay for those items.
It's my finding, based upon the evidence provided,
the State has met its burden with respect to the proof of
restitution amounts that the defendant is responsible to pay.
That's the amount.
Exhibit 1 will be retained in the file.
MR. TAYLOR: Thank you, Judge.
THE COURT: Thank you.
(PROCEEDINGS IN THE ABOVE-ENTITLED
MATTER WERE CONCLUDED.)
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testimony provided, to believe that the need to repair and pay
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